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Amber Amber Amber Amber Peterson Peterson Peterson Peterson 

Legal Advisor

Director of State 
Courts Office –
Office of Court  
Operations

RESTRAINING ORDER 

UPDATE

2019 Civil Process Conference

� Restraining order basics

� Firearm surrender

� Transmitting TROs/injunctions from clerks office to 

sheriff’s department

�Modifications to TRO and injunction forms

� Third-party bidder affidavits in foreclosure sales

OVERVIEW OF PRESENTATION
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OVERVIEW OF 

WISCONSIN'S 

RESTRAINING ORDERS

�Wisconsin has four types of restraining orders:

�Domestic Abuse [Wis. Stat. 813.12]

�Child Abuse [Wis. Stat. 813.122]

� Individual at Risk [Wis. Stat. 813.123]

�Harassment [Wis. Stat. 813.125]

OVERVIEW OF RESTRAINING ORDER LAW
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Petitioner

•Person seeking protection 
against harm

•Files paperwork asking 
the court to issue a 
TRO/injunction

Respondent

•Person against whom 
protection is being sought

•Petitioner is asking the 
court to order the 
respondent to stop behaving 
in a certain way

•Respondent is served with 
the TRO/injunction 

IMPORTANT DEFINITIONS

Temporary Restraining 
Order (TRO)

•Granted ex parte and 
without a hearing

•Valid for 14 days, unless 
extended by the court

•Firearms surrender 
requirements do not
apply

Injunction

•Granted after full due 
process hearing

•Generally valid for 2-4 years, 
but can be extended up to 
5-10 years

•Firearm surrender 
requirements do apply 

• Even if respondent does not 
appear at the injunction 
hearing

TRO VS. INJUNCTION
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Avoid telling victims they can “go to the clerks office/court 
house and get a restraining order.”

Be clear with victims that getting a restraining order                
is a process.

Suggested terms/phrases to use with victims:

•You can consider filing a petition for a restraining order with the court.

•You can go to the clerks office and ask about the process/get the 
paperwork to file for a restraining order.

•You can ask the court to grant you a restraining order, but there has to be a 
hearing first.

BEST PRACTICE TIP

Domestic Abuse, Child 
Abuse, Individual at Risk

•No filing fee to 
commence action

Harassment

•Maybe a filing fee,
depending on the situation

• If petitioner alleges conduct 
that is the same or similar 
to domestic abuse, no filing 
fee – it is waived

• Judge or court 
commissioner makes this 
determination based on the 
filing

FILING FEE
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14 days14 days14 days14 days

Time between TRO and injunction hearing

2222----10 years10 years10 years10 years

General length of injunction

1 week1 week1 week1 week

Time between injunction hearing and firearm 
surrender hearing

48 hours48 hours48 hours48 hours

How long respondent has to surrender firearms 

IMPORTANT RESTRAINING ORDER 

TIMELINES

Mandatory Firearms 
Restriction

•Domestic Abuse

•Child Abuse

“An injunction … shall … require 

the respondent to surrender any 

firearms that he or she owns or 

has in his or her possession…”

[§ 813.12(4m)(a)2. and 

§ 813.122(5m)(a)2.]

Optional Firearms 
Restriction

• Individual at Risk

•Harassment

If the court determines “… the 

respondent may use a firearm to 

cause physical harm to another 

or to endanger public safety,” 

the court may prohibit the 

respondent from possessing a 

firearm.

[§ 813.123(5m)(a) and § 813.125(4m)(a)]

FIREARMS PROHIBITIONS
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�Penalty: Class G felony Class G felony Class G felony Class G felony (up to $25,000 fine 

and/or up to 10 years in prison) [Wis. Stat. 

941.29(2)(d) and (e)]

�A person is prohibited from possessing a firearm 

if s/he is “enjoined under an injunction issued 

under s. 813.12 or 813.122 or under a tribal 

injunction … or ordered not to possess a firearm 

under s. 813.123(5m) or 813.125(4m).” [Wis. Stat. 
941.29(1)(f) and (g)]

CRIMINAL PENALTY FOR POSSESSION 

OF FIREARMS

FIREARM SURRENDER
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�Firearm surrender law became effective 
11/1/2014 [2013 WI Act 321]

�Created Wis. Stat. 813.1285

�Law requires court to hold follow-up hearing when:
� Court issues domestic abuse, child abuse, individual at risk 
(w/ firearm restriction), or harassment injunction (w/ 
firearm restriction) 

ANDANDANDAND

� Court finds that the respondent possesses firearm(s)

FIREARMS SURRENDER LAW

� Respondent’s Statement of Possession of Firearms (CV-800)

� Petitioner’s Statement of Respondent’s Possession of 

Firearms (CV-801)

� Notice of Firearm Surrender Hearing (Respondent Not 

Present at Injunction Hearing) (CV-802)

� Order to Surrender Firearms and Notice of Firearm 

Surrender Hearing (CV-803)

� Information for Respondents Regarding the Surrender and 

Return of Firearms (CV-804)

� Available on Wisconsin Court’s website: 

https://www.wicourts.gov/forms1/circuit/index.htm

FIREARM SURRENDER FORMS
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�Notifying Respondent of ProcessNotifying Respondent of ProcessNotifying Respondent of ProcessNotifying Respondent of Process

�Respondent is served with Information for 
Respondents Regarding the Surrender and Return 
of Firearms (CV-804)

�Establishes expectations for what will happen 
with regard to firearms

[Wis. Stat. 813.12(2)(c), 813.122(2)(b), 813.123(5)(a)2., 
813.125(4)(a)2.]

KEY FEATURES OF SURRENDER LAW

� Identifying Firearms EarlyIdentifying Firearms EarlyIdentifying Firearms EarlyIdentifying Firearms Early

�Respondent is required to complete Respondent’s 

Statement of Possession of Firearms (CV-800)

�Petitioner can complete Petitioner’s Statement of 

Respondent’s Possession of Firearms (CV-801)

�Provides the court with more information about 

presence of firearms

[Wis. Stat. 813.1285(2)(a)]

KEY FEATURES OF SURRENDER LAW
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�Setting a Timeline for SurrenderSetting a Timeline for SurrenderSetting a Timeline for SurrenderSetting a Timeline for Surrender

� If court determines respondent possesses 

firearms, respondent is ordered to surrender 

firearms within 48 hours of the injunction hearing 

�Surrender can be made to the sheriff or a third 

party or both (sheriff first, then third party)

�See Order to Surrender Firearms and Notice of 

Firearm Surrender Hearing (CV-803)

[Wis. Stat. 813.1285(1g)]

KEY FEATURES OF SURRENDER LAW

ORDER TO 

SURRENDER 

FIREARMS

Order to Surrender 

Firearms (CV-803):
• Orders respondent 

to appear for 

hearing

• Orders surrender 

method

• States how long 

respondent has to 

surrender

Served with the 

injunction
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�FollowFollowFollowFollow----Up Surrender HearingUp Surrender HearingUp Surrender HearingUp Surrender Hearing

� If firearms are ordered surrendered, the court 

schedules a hearing within one week of the 

injunction hearing

�At follow-up hearing, the court determines 

whether the respondent complied with the court’s 

surrender order

�Compliance = surrender to third party or to sheriff

[Wis. Stat. 813.1285(2)(c)2., 813.1285(4)(b)] 

KEY FEATURES OF SURRENDER LAW

�What if the respondent wasn’t at the injunction 

hearing and can’t be found for service?

� If the respondent was served with the TRO, the 

respondent has constructive knowledge of the existence 

of the injunction and shall be arrested for violation of the 

injunction regardless of whether s/he had been served 

with a copy of the injunction. [Wis. Stat. 813.12(7)(c)]

COMMON SERVICE QUESTIONS
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�What if there was a firearm surrender hearing 

scheduled and the respondent can’t be served 

with the injunction or notice of hearing?

�The statutes don’t specifically address this issue

�Some counties will issue an arrest warrant 

� If the respondent fails to appear at the firearm 

surrender hearing, the court shall issue an arrest 

warrant [Wis. Stat. 813.1285(4)(a)]

�Regardless, the respondent can be arrested for 

violating the injunction 

COMMON SERVICE QUESTIONS (CONT.)

�To get surrendered firearms back, respondent 

must file Petition to Return Firearm(s) (CV-433)

�Court must determine

� If injunction has been vacated or expired, and

�Whether respondent is prohibited from possessing firearms 

under any state or federal law

� Use Order to Sheriff for Firearms Record Check/Response of 

Sheriff (CV-434)

�Court completes Order Concerning Return of 

Firearms (CV-435)

RETURN OF FIREARMS
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Injunction Firearms

� Firearms surrendered 

pursuant to injunction

� Returned using Petition 

to Return Firearm(s) 
(CV-433)

� § 813.1285(5) and (7) 

Evidence Firearms

� Firearms confiscated for 

criminal investigation

� Returned using Order to 

Return Firearms Under §

968.20(1m) (CR-225)

� § 968.20(1m)(d)1.

RETURN OF FIREARMS (CONT.)

�Develop uniform surrender receipt from sheriff

�Develop protocol for firearm surrender and pick up

�Allow all firearms to be surrendered to sheriff, 

even if resp. wants to do third party surrender

�Serving deputies can ask about firearms when 

TRO is served 

HOW LAW ENFORCEMENT AND     

COURTS CAN WORK TOGETHER



4/16/2019

13

SENDING 

TROS/INJUNCTIONS 

FROM COURT TO 

SHERIFF 

� Once a TRO or injunction is granted, the clerk of court 

shall forward it to the sheriff and “the sheriff shall assist 

the petitioner in executing or serving” the order
[Wis. Stat. 813.12(6)(ag)1 ., etc.]

� Effective June 1, 2016 

� The petitioner may elect to use a private process server, 

but cannot be required to obtain one

� Applies to all four restraining order types

GENERAL RULE FOR TRANSMITTAL 

OF TROs AND INJUNCTIONS
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� Historically, clerks were asked to fax or hand-deliver 

TRO/injunctions forms to sheriff due to a Director of 

State Courts Office (DSCO) policy against use of email

�EXCITING UPDATE!EXCITING UPDATE!EXCITING UPDATE!EXCITING UPDATE!
� Effective February 5, 2019, DSCO revised policy to allow 

clerks to send TRO/injunction forms to sheriff via email

� A memo was sent to all clerks of circuit court

�We discussed this at their annual spring conference

SENDING PAPERWORK FROM CLERKS 

OFFICE TO SHERIFF’S DEPARTMENT

� Suggested best practices provided to clerks for 

sending documents via email to the sheriff’s 

department:

� Be sure to have a valid email address

� If possible, use an email address for the sheriff’s 

department that is monitored by multiple people

� Be sure email address is secure to protect sensitive and 

confidential information

TIPS FOR USING EMAIL
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�Does your county require the petitioner to complete 

an information form on the respondent?  

� If yes:

�Make sure the clerk has copies of the form

� Educate clerk staff on any common questions that arise

� Establish a contact person in sheriff’s department and 

clerk’s office?

�Will clerk keep a copy for the file?  (If yes, it is 

confidential.)

TRANSMITTAL OF TROs AND 

INJUNCTIONS (CONT.)

Includes:

� Restraining order type

� Harassment fee waiver? 

� Requesting sheriff service? 

� Requesting to remove respondent 

from home?

� Name, address, phone, sex, race, 

DOB

� Best time to serve

� Employer name, hours of work

� Vehicle description

� Description of daily routine

� Petitioner contact information

SAMPLE INFORMATION FORM

WINNEBAGO COUNTY
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� No service fee for domestic abuse, child abuse, or 
individual at risk TROs/injunctions

� No service fee for harassment TROs/injunctions if 
petitioner alleges conduct that is the same or similar 
to domestic abuse [Wis. Stat. 814.70(1)]

� If a service fee is required for harassment cases, the 
petitioner must pay the sheriff directly – not through 
the clerk [Wis. Stat. 813.125(5g)(cm)2.]

SERVICE FEE

MODIFICATION TO TRO

AND INJUNCTION FORMS
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� Effective September 1, 2018, all court orders are 

required to have a 3-inch space at top of the page

� Judges/commissioners insert their electronic 

signature into that space

� Substantive content of all forms remains the same

MODIFICATION TO TRO AND

INJUNCTION FORMS

TRO

FORM
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SIGNED 

TRO

INJUNCTION
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SIGNED

INJUNCTION

THIRD-PARTY 

BIDDER AFFIDAVIT
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� 2017 WI Act 339, 
effective 10/1/2018

� Establishes 
qualifications for 3rd-
party bidders at 
foreclosure sales

� Requires 3rd-party 
bidders to complete an 
affidavit confirming 
they meet the 
requirements (CV-550) 
(posted on 
wicourts.gov under 
“forms” link)

THIRD-PARTY BIDDER LAW

� Best Practice Recommendations

� 3rd-party bidder files form before the sale or brings a signed 

form to the sale

� Statutes don’t technically require affidavit until the sale occurs 

and the grantee wishes to confirm the sale

� This allows sheriff/referee to confirm the 3rd-party bidder is a 

qualified bidder

� Have a stack of affidavits (CV-505) available at the sale and a 

notary on site, if possible

THIRD-PARTY BIDDER LAW (CONT.)
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� In any public place or on any Internet site where a 

notice of sale is posted, the sheriff or referee must 

also post the following:

� An explanation regarding minimum bidder qualifications under 

Wis. Stat. 864.155(2) [third party bidder qualifications]

� A statement that, before the sale may be confirmed, a 

purchaser that is not a party in the foreclosure action must 

submit an affidavit to the court affirming that the purchaser 

meets those minimum bidder qualifications [CV-505]

[Wis. Stat. 846.16(1)(d)]

NEW REQUIREMENT FOR SHERIFF

Amber PetersonAmber PetersonAmber PetersonAmber Peterson

Legal Advisor

Director of State Courts Office

Ph: (608) 267-7764

Email: amber.peterson@wicourts.gov

CONTACT INFORMATION


